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Order XXII, R. 22. This rule was held not to be ultra vires since it related 
only to procedure. Williams v. Goose [1897] 1 Q. B. 471. The amount may 
not be mentioned even though liability is admitted. Jacques v. S. Essex 
Waterworks Co. (1904) 20 T. L. R. 563. This is because the defendant 
admits liability to some extent but not to the amount paid in. In the United 
States the question has not arisen, as a tender to be effective must be kept 
good, and must be supported by bringing the money into court at the time of 
pleading. O'Riley v. Suver (1873) 70 111. 85. Such a tender into court, unlike 
payment under the English practice, is an admission of indebtedness to that 
amount. Wilson v. Doran (1888) 110 N. Y. 101, 17 N. E. 688. There is no 
reason, therefore, why the payment into court and the amount should not be 
communicated to the jury in this country. 

Real Property — Destruction of Contingent Remainders — Effect of War- 
ranty. — A, reserving a life estate for himself, conveyed certain lands by 
warranty deed to B for life, with contingent remainders over. C subsequent- 
ly purchased all A's interest at a sheriff's sale, and D in the same manner 
acquired B's estate. C, by separate deeds, conveyed to • D the life estate and 
reversion in fee, reciting a purpose to defeat the contingent remainders. D. 
conveyed back to C an undivided one-fifth interest in fee. C brings a bill 
for partition, and the contingent remaindermen defend. Held, two judges 
dissenting, that C was estopped by the warranty of A to defeat the contingent 
remainders, C's interest in the reversion, therefore, remaining separate from 
the life estate and subject to the contingency named. Biwer v. Martin (111. 
1920) 128 N. E. 518. 

The common law rule of merger, defeating contingent remainders, operated 
inexorably. Archer's Case (1597) 1 Co. 66b; Egerton v. Massey (1857) 3 
C. B. (n. s.) 338; Bond v. Moore (1908) 236 111. 576, 86 N. E. 386. The courts, 
heeding intention, made but two exceptions to this rule : where two estates 
were created and vested in one person by the same instrument; and where the 
devisee of a life estate acquired the reversion in fee by descent from his 
testator. See Challis, Real Property (3rd ed. 1911) 137, 138; 2 Reeves, Real 
Property (1909) § 903, n. 1 ; 1 Tiffany, Real Property (2nd ed. 1920) § 140. 
Equity did not favor the defeat of contingent remainders. See 1 Fearne, 
Contingent Remainders (10th ed. 1844) 337. But in Mansell v. Mansell (1732) 
2 P. Wms. 678, the court declared that the joinder of trustees to preserve 
contingent remainders in a tortious conveyance of the life estate constituted 
a breach of trust. For this the trustees and all except bona fide purchasers 
for value were liable in equity, whenever the contingency occurred. Never- 
theless, the legal effect of such a breach of trust was to obliterate the con- 
tingent remainders. In the instant case the court gave a novel effect to the 
warranty. Traditionally a warranty required a supporting estate. See Rawle, 
Covenants for Title (3rd ed. 1860) 436. Contingent remainders were never 
"estates". See Fearne, op. cit. 2b, Butler's Note; Challis, op. cit. 86; 1 
Tiffany, op. ct. §§ 136, 137, 140; Williams, Real Property (23rd ed. 1920) 400. 
They crept into our law comparatively late. See Y. B. 9 Hen. VI, Trin. Term 
PI. 19 (1430) ; Williams, op. cit. 386. Long regarded as mere posssibilities, 
the utmost dignity ever conceded to them by the courts was the status of "a 
possibility coupled with an interest". See Roe dem. Perry v. Jones (1788) 1 
H. Black. 30, aff'd (1789) 3 T. R. 88; 2 Bl. Comm. 169; 2 Reeves, op. cit. 
§ 873 (b) ; 1 Tiffany, op. cit. §§ 136, 137. Under modern social conditions we 
give the label "contingent remainder" to something radically different from 
the common law concept. What we know to-day as a contingent remainder 
has, in most jurisdictions, the more important characteristics of a common 
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law estate, viz., indestructibility, alienability inter vivos, devisability. See 
(1844) 8 & 9 Vict. c. 106, § 8; Stimson, Am. Stat. L. §§ 1402, 1403, 1421, 1424, 
1426; N. Y., Cons. Laws (1909) c. 52, §§ 57-59; 2 Reeves, op. cit. §§ 900-905. In 
this evolution, Illinois has been cited as unprogressive. See 1 Illinois Law 
Rev. 311, 374; 3 Illinois Law Rev. 374-5, 383. The instant decision indicates 
a tendency to discard an atavistic concept. 

Real Property — Title by Estoppel — Covenant of Warranty. — The plaintiffs, 
holders of different interests in a firm of real estate, conveyed it to the de- 
fendant by a deed reciting the different interests and containing a clause of 
general warranty. One of the contingent remaindermen refused to join in the 
deed. The contingency happened and the remainderman then brought suit 
to recover his interest. During the action he died, and the grantors, as his 
heirs at law, continued it. Held, that the plaintiffs are not estopped by their 
warranty from asserting their after-acquired title. Flowers v. Crumbaugh (Ky. 
1920) 221 S. W. 1074. 

Where a grantor with no title or defective title conveys land with a gen- 
eral warranty and afterwards secures an interest, this interest inures to the 
grantee or his assigns by way of estoppel. Baker v. Austin (1917) 174 N. C. 
433, 93 S. E. 949. The grantor is likewise estopped, though there is no 
warranty, if the deed purports to convey an estate which he later acquires. See 
Breen v. Morehead (Tex. 1910) 126 S. W. 650. This doctrine applies not 
only against the grantor but also against anyone holding under him either by 
descent or grant with notice. Donohue v. Vosper (1915) 189 Mich. 78, 155 
N. W. 407. Estoppel by deed, unlike estoppel in pais, is not based on mis- 
representation. This is well illustrated in the case where an heir sells an ex- 
pectancy and later acquires title. This title is said to pass by estoppel even 
though the grantee knew he was buying an expectancy. See Blackwell v. 
Hanelson (1914) 99 S. C. 264, 84 S. E. 233. If the grantor in his covenant 
says he owns and will defend the unincumbered fee, it does not matter that 
by the same deed he avows the assertion is not the fact. Ayer v. Philadel- 
phia, etc. Brick Co. (1893) 159 Mass. 84, 34 N. E. 177. However, it is usually 
held that a general warranty is coextensive with the granting clause. Ballard 
v. Child (1858) 46 Me. 152. On the latter ground the decision in the instant 
case can be upheld. 

Telephone Companies — Mental Anguish Caused by Failure to Receive a 
Message. — While the plaintiff was visiting his father with his wife and 
child, the child became seriously ill and the plaintiff tried to summon a 
physician by telephone. The operator was asleep ; no connection could be ob- 
tained. The child died. The plaintiff sued the telephone company for his 
mental anguish and that of his wife, alleging negligence. Held, no recovery 
should be allowed under statutory construction. Lawson v. Haskell Telephone 
Co. (Tex. 1920) 224 S. W. 390. 

The instant case illustrates a limitation upon the anomalous doctrine which 
allows recovery for mental anguish caused by failure or delay in delivering 
messages connected with sickness or death. Telephone companies appear to 
be subject to the doctrine as well as telegraph companies. Cumberland Tel. 
& Tel. Co. v. Atherton (1906) 122 Ky. 154, 91 S. W. 257; cf. Southwestern 
Tel. &■ Tel. Co. v. Andrews (Tex. Civ. App. 1915) 178 S. W. 574. The doc- 
trine, however, is in most cases limited to messages between close relations. 
Western Union Tel. Co. v. Arnold (1903) 96 Tex. 493, 43 S. W. 1043; South- 
western Tel. & Tel. Co. v. Andrews, supra; Western Union Tel. Co. v. Stein- 



